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Court File No.: 07-CV-341493CP

ONTARIO
SUPERIOR COURT OF JUSTICE
ROCEERING UNDER THE CLASS PROCEEDINGS ACT, 1992)

SHARUKH PALBETIA
Plaintiff

and

MUSA SULEMAN and 1376563 ONTARIO INC.
_ Defendants

AND BETWEEN:

MLISA SULEMAN and 1376563 ONTARIOQ INC.
Plaintffs by Counterclaim

SHARUKH PALSETIA and NADIA PALSETIA
Defendants by Counterclaim

STATEMENT OF DEFENCE AND COUNTERCLAIM

TO THE DEFENDANT(S) TO THE COUNTERCLAIM

A LEGAL PROCEEDING has been commenced against you by way of a
counterclaim in an action In this court. The claim mads against you Is set out in the

following pages.

IF YOU WISH TO DEFEND THIS COUNTERCLAIM, you or an Ontario lawyer
acting for you must prepare a defence to counterglaim in Form 27C prescribed by the
Rules of Clvil Procedure, serve it on the plaintiff by counterclaim’s lawyer or, whers the
plaintiff by counterclaim does not have a lawyer, serve it on the plaintiff by counterclalm,
and flle it with proof of service, in this court, WITHIN TWENTY DAYS after this

statemnent of defence and counterclaim Is served on you,

If you are not already a party to the main action and you are served in another
provinge or temitory of Canada or in the United States of Ametica, the period for serving
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and filing your defence is forty days. if you are served outside Canada and the United
States of America, the period s sixty days.

If you are not already a pariy to the main action, instead of serving and filing &
defence to counterclaim, you may serve and file a notice of intent to defend in Form 18B
prescribed by the Rules of Givil Procedure. Thie will entitle you to ten more days within
which to ssrve and file your defence to counterclaim.

IF YOU FAIL TO DEFEND THIS COUNTERCLAIM, JUDGMENT MAY BE
GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO
vOu. IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY
LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL

LEGAL AID OFFICE.

IF YOU PAY THE AMOUNT OF THE COUNTERCLAIM AGAINST YOU, and
$750.00 for costs, within the time for serving and filing your defence to counterclaim,
you may move fo have the counterclaim against you dismiased by the court. if you
believe the amount claimed for costs is excessive, you may pay the amount of the
counterclaim and $400.00 for costs and have the costs assessed by the court.

Date: May#{, 2008 lssued by

Local recgstrar

Address of court office:
393 University Avenue
10th Floor

Toronto, Ontario

M5G 1ES

TO: MAURICE J. NEIRINCK & ASSOCIATES
Barristors & Associates
20 Adsiaide Street East

Sutte 1100
Toronto, Ontaric M5C 276

Maurice J. Neirinck
Hedy Epstein

Tel 416-361-2400
Fax: 416-361-1560
Solicitors for the plaintiff
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AND TO: NADIA PALSETIA
113 Gennheala Square
Scarborough, Onterio
M1B BAB
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STATEMENT OF DEFENCE AND COUNTERCLAIM
The defendants deny all the allegations contained in the Amended Statement of
Claim except as specifically admitted harsin.
The defendants admit the allegations contained in paragraph 2 of the Amended
Statement of Claim,
The defendants have no knowledge In respect of the allegations contained in

paragraphs 5, 8, 9, 11, 12 of the Amended Statement of Claim.

4. The defendant, Musa Suleman ("Musa”) Is 63 years of age and resides in the
City of Mississauga. He is a well known, long standing and respacted member of
the Ismaili community,

B. Musa Is in the business of providing bookkeeping and tax preparation services {o
members of the lsmalli community.

6. The defendant 1378563 Ontarlo Inc. ("137") is a company having its office in
Etobicoke, Ontario. Muaa is the Pregldent of 137, and at all material times, Musa
acted solely in his capacity as an officer or director of 137.

The Plaintiff and Nadla

7. The plaintiff iz also a member of the Ismaili gommunity, He is the spouss of one
Nadia Paisetia (“Nadia”).

8. The plaintiff did not pay any Investment monies over to 137 or Musa. [t was

Nadia who made the investment described below,
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in April 2001, Nadia and the plaintiff fully released and agreed to save 137 and

Musa hamlass in eannection with the matiters set out in the Amended Statement

of Claim,

usa’s introduction amji’ an

10.

1.

12,

18.

In or about June 2000, Musa was approached by Farid |brahim, a.k.a. Freddy

{brahim, (“Freddy”) to discuss an investment proposal releting to a company

owed by Salim Damji (‘Damji”). $T8 Inc. (“STS"). Musa was not interested.

In or about July 2000, Freddy again contacted Musa. A meeting was arranged

and took piace between Musa, Freddy and Damji’s brother, Amin Damji (*Amin”).

‘Freddy and Amin requesied that Musa provide a $1,000,000 loan to STS for the

purpose of taking STS public. They advised that Damji would personally
guarantee the loan,

Freddy and Amin provided Musa with a sampie of the product being marketed by
STS (the "STS Product”) and brought several dacuments, including audited sales
reports, brochures, product information certificates, and test result reports,

authenticating the product and venture.

Musa questioned Freddy and Amin about the documents that they had provided,
some of which were later determined to be fraudulent. Freddy and Amin

responded o Musa’s queslions and assured him that the invastﬁ';ent waS

genuine and sound.
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14.

16.

18,

18.

! 20.

17.

18.

Freddy and Amin told Musa that Colgate-Paimolive ("Colgate”) had a licenss to
distribute the 8TS Product in the United States. This appeared to be
corroborated by the documents provided by Freddy and Amin.

Musa conducted some investigation of the 8T8 Product based on the

documents, product, and information provided by Fraddy and Amin.

Ressarch indicated that the product was baing sold on the intemst by 8.M.D.
Distributors (which coincides with Damji's name - Salim Mohamed Damjil, The
product was advertised for sale at $16.85, & price that would warrant the

Investment.

ant in Damii’ n

Subsequent to his mesting with Freddy and Amin, Musa met with Damji and
agreed to raise $1,000,000 ¥ Damji provided his personal written guarantee.

Pamii agreed.

Musa's and his partner, Shiraz Kamali (*Karmall"), subsequently raised a

$1,000,000 toan for Damiji of which they contributed $320,000.

The investment in Damji's company was made partially in reliance on the
documents and information provided by Freddy and Amin.
137 was used to facilitate the loan to Damji and to allow for Dam)l to issue a

guarantee 10 one rather than the several investors who had contributed to the

loan.
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21. In respect of the lvan, 137 received two promissory notes (each for $500,000)

from Freddy which were supplemented with written guarantees from Damil.

22 Freddy confirmed in writing that the initial public offering of STS would occur

before December 31, 2000.

23.  This initial loan was subseguently agreed to be converted into shares of STS.
The promissory notes given by Freddy were cancelled but Damil's personal

guarantees remained in place.
Mugp/137 Begin ng F Investors

24. In or about August 2000, Musa was approached by Damiji to assist in receiving
funds from investors. Musa, on behaif of 137, agread on the condition that Damjl

provide personal guarantees to secure the funds.

25 in addition, there were several individuals in the lsmaili community, including
Freddy, who bagan receiving investor funds and transferring tharm to Damjf or his
company.

26. By and large, Musa's role vis-a-vis investors was, through 137, to receive funds

and remit them to 8T8 (through Damii) on the understanding that the investors

would subsaquently receive or be entitied to recaive shares in 8T8.

nvest the Co uni e

27. By September 2000, many members of the Ismaili community in the Greater

Toronto Area and beyond became aware of the opportunity to invest in STS.
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29,

30.

31.

32.

33.
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it was difficult to avoid knowledge of the STS investment. At most gatherings,
either in mosgue or outside at social events, it was talked about. News spread
very quickly.

By May 2001, word spread even further as Damji made a $5 million donation to
the Inatitute of lsmaili Studies. Damji slsc made a pladge ($1.5 million) to the
Aga Khan Foundation. lLarge 8T8 and “Instant White” banners were displayed
prominently on the main stage during the 2001 Aga Khan Foundation Partnership

Walk (a national event). Damji gave a spesch at the start of the walk.

Everyone knew to whom they could go to get in on the deal. Prospective
investors frequently approached Musa seeking to invest in 8TS. There was such

a huge demand that people feit left out if they did not invest,

People called Musa or simply dropped off or mailed cheques payable to 137 for
the purpose of Investing in 8TS Inc. People called begging to make an
investment.

There were rumours that investors wers selling thelr rights to STS shares to
other investors and making a profit.

People were investing because their friends or family were investing. No one

wanted to miss out on what appeared to be the deal of a lifetime.

in 8ll, In excess of $78 milfion ($100 million by the plaintiffs estimate) was
invested in STS by thousands of people, of which %7.7 milion (net of refunds

totaling approximately $3.2 million) was received by 137 and remitted to §TS

through Damji.

-—— LW kAl s T MR AT e
CNitC « O



UpsZB/ UGS LITSU AL HUD D/L DGV yuus

-

Musa Did Not Make Reprasentations

35. As stich, Musa did not make the Repressntations or Trust Representation (as
defined in the Amanded Statement of Claim) and did not need to. Contrary to the
allegations in the Amended Statement of Claim, Musa did not represant that he

had performed Due Diligence (as defined in the Amended Statemant of Clalm),

. In rhost cases, Musga had no opportunity to make any representation at all to

potential investors.

37, There was & large number of investors from whom 137 recelved money and

whom Musa had never met or to whom he had never spoken.

st ns Not Base "Reprasentations” or e entation”

38, Given the widespread knowledge within the lsmaili community regarding the
opportunity to invest in STS, it is unreascnable to expect that anyone would rely
oh either the Representations or the Trust Representation io decide whether to

invest in 8TS or to retain their investment in ST5.

38. The Incentive to invest came largely from emails and comments from Damji and

the fact that a large number of people in the community were investing.

40. Among other factors influencing investor decisions were the following:
a. Family and friends were investing;
b. Damiji was part of the community;

G. Damiji's owr friends and family were investing,
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d. Damiji made representations regarding the product and the future of STS;
and

e. To iend credibllity to his claims, Damji made personal piedges,
emphasizing his ties io the community including a $5,000,000 donation to
tha Institute of Ismaili Studies and & $1,500,000 donation to Aga Khan
Foundation (to be paid over five years).

41.  Others investad simply because they leamed that Musa had personally invested,
42. The dafendants deny that the Representations or Trust Representation were
made and that Nadia or the plaintiff ralied on them in making a decision {o invest

in STS.

43. Further, Musa denies that he knowingly made any false statements to the plaintiff

or anyone regarding STS, the 8TS product, or the investment in STS.

hrough 137

44,  Nadia, or alternatively the plaintiff, made additional investments in STS separate
and apart from the investment through 137, These additional investments were
made by cheques payable directly to Damji. Neither Nadia nor the plainttf
receivad any shares of 8T8 In return for these additional investrnents, These
additional Invesiments in STS were not made In reliance on any representation

made by Musa or 137.

s A s
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46,

47.

48,

49,

11

ctions Given to Musa or 137
The investors, including Nadia and the plaintlif, never instructed Musa or 137 not
to forward the investment funds to Damji. Those who Invested through 137 had
the same expsctation as those who paid money directly to Damji. They provided
monsy on the understanding that they would be entitled, sometime in the future,

to raceive sharas of 8TS.

Although the timing and manner of disbursement of funds to Damji was not
specifically agreed upon, it was understoad that raceipt of shares was not

prerequisite to disbursement of funds to Damji.

It was understood that the funds received by 137 wauld, or could be, immediately
turned over to Damiji, or would be turned over io Damji upon his request,
Accordingly, the forwarding of money to Damji was done with the authority,

express or implied, of investors,

The fact that the funds had been furned over to Dam|l wae confirmed by a
September 26, 2001 email from Damiji (detailed below) by which Damji himself
offered 1o “return investment funds for those investors who wish to have their

initlal Investment refunded,”

Investors were aware, at least by the time of Damjl's emall offering refunds, that
their money had been forwarded fo Damjl or 878, As such, if 137's conduct in
forwerding money to Damji or STS was done without the prior authorization of
investors, which is denisd, the subseguent actions or inacfion of investors

amounted to ratification of the defendants’ conduct.

——m— a4 oa
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50.

81,

o2.

53.

54,

55.

56.

There was never any agreement that funds would be held in trust by Musa or -
137. Neither Musa nor 137 aver agreed t© bs truates In respect of the investment

funds received,
No chadues‘br drafts were made payable to “437 in Trust."

It was understood that the monies receivad by 137 would be turned over to Damiji
upon his request, secured by a personal guarantee. Accordingly, no irust or
fiduciary relationship existed between Muga and/or 137 and the plaintiff or Nadia,

or any other ST invesior. Nor was there any breach of fiduciary duty.

If any trust existed at all, it was based on Damii acling as trustee in respect of
funds receivad by Damji. Musa and 137 were strangera o any such trust.
As detalled below, Musa and 137 had no knowladge, actual or otherwise, of any

braach of trust by Damjl. Musa and 137 deny assisting Damji In any breach of

trust or receiving any rmoney or other benefit as a resuit of a breach of trust by

Damii.

By late Fall 2000, Damji had spread the word that Colgate had shown an interest

in purchasing STS, and, in fact, a deal was in the works,

In March 2001, Damjl requested an up-to-date list of investors. Damijl explained

to Muse that each investor would be required to sign a document, agresing fo
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sell their shares In STS to Colgate, Dam|l advised that the document had to be

signed by each invesator within 10 days.

57, Musa explained to Damji that it would be & huge task to get such a large number

of people to sign the document.

58. Imstead, Musa suggested that all the investors from whom 137 had received

funds sign a document allowing 137 to act on their behalf in connaction with the

proposed sale to Colgate.

59. Damji agresd with Musa's suggestion and arrangements were made to have
investors sign a document headed “Acknowledgement, Authorization and

Release” (the “Authorization™).

BO. In Aprl.2001, Damiji held a mesting in connection with the Colgate deal, which
was attendad by all individuals receiving funds for investment in 8TS, Damji
advised that funds would be released to the investors in six wesks and presanted

" an unzigned offer istter from Colgate to be signed by all present. When Damji
was guestioned as to why the ietter was not gignad on behalf of Colgate, he said

that it was & copy of a schedule to @ much larger document his lawyers had

prepared.

61. The Letter from Colgate confirmed that 137 owned ten million shares of STS.

62. Over the course of a number of days, the Authorization was signed by the

majority (though not all) of investors who had invested through 137.

63. The Authorization was sighed by both Nadla and the plaintiff.
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B65.

66.

67.

68.

14

if an agency rslationshlp existed at all, it was created, pursuant to the
Authorization, between 137 and the investors who signed it, the terms of which
were specified in the Authorization. Pursuant to the Authorization, 137 was given

discretion as to how the subject transaction would be effected.

The Authonzation permitied 137 to act on behalf of the investors in connection

with the “acquisition” or "sale” or other “disposition” of the shares.

The Authorization was not concerned with who had physical possession of

sharas. It was inconsequential who held the shares.

The investors knew or should have known that the Authorization was signed after

137 had already transferred the funds received from investors to Damii,

The Authorization was not false and was not intended to deceive anyone or fo

induce anyone not to request a refund.

Musa and 137 Releasad from Liabjlity

69,

In exchange for agrasing to act on behalf of the investors, Musa and 137 were
fully releesed and saved harmiess by those investors who signed the

Authorization.

0SC Investigation Casts No Doubt on Authentlclty of 8TS Investment

70,

71.

By latter dated June 13, 2001, 137 was contacted, through Musa, by the QOnfario

Securities Commission asking for information in regards o its invoivement with
gTs.

At the time of this letier, 137 had aiready stopped accepting funds from investors.

—_— ————_ 4 A
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72,

73.

18

Musa presented the OSC with an investor listing and answered all of the
questions posed by the OSC.  The OSC gontinued with its investigation but

naver again contacted 137 or Musa regarding the status of lts Invastigation,

As there was no further action taken by the OSC, the STS investment was

actually given greater credibility.

No Cause of Agtion for Breach of Statutory Duty

74,

137

75.

76.

77.

In any event, the alleged breachas of the Securities Act do not entitle the plaintiff
to any of the relief claimed or any relief at all. The claims at peragraphs 66 and
67 fail to disclose a cause of action, and should, accordingly, be struck and not
permitted to proceed. Similarly, the claim for breach of statutory duty fails to

disclose a cause of action, and should, accordingly, be struck.

li ith for Re

On September 26, 2001, Dam|l issued an email to numerous investors advising

that the investment In STS would not be guaranteed and offering a refund to
investors.
The email was widely circulated. Musa forwardsd it {o @ number of investors and

advised other investors of the contents of the message.

As a result of the email, approximately 150 investors requested refunds. Neither
Nadia, nor the plaintiff requested & refund. Similarly, & large number of investors,

aven thase to whom Musa had spoken diractly regarding the refund, refused fo

have thair money refunded.
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78. Musa denies that he ever guaranteed repayment upon request, Nor was there
any agreement in that regard. Nonetheless, prior to Damiji's arrest, every |
investor who requested a refund, whether in response o Damiji's September 286,
2001 emall or otherwise, was given a refund. A total of approximately $3,28

million was refunded to investors through 137.

79. Following Damji's arrest, there were no funds available from which a refund could
be made. As was understocd, all funds had, by that time, besn tumed over to
Damiji.

No Guarantee

80. Musa further denies giving any guarantee at all fo the plaintiff or Nadia or anyone
else in connaction with the purchase of 8TS =shares, and denies that an

enforceable guarantes could be greated in the circumstances afleged in the

Statermant of Claim.

81. In any event, there wae no consideration for the alleged guarantee. It is,
thercfore, unenforceable. Further, the Authorization constifuted & material
change in the agresment between 137 and those who sigred it such that f Musa

gave a guarantes, which is denied, he is no longer liable under any such

guaraniee.

Damjl's Arrest and Revelation of the Fraud

82, In or about March 2002, Damji calied Kessam Juma (“Kassu™), who was then in

charge of receiving funds. Damiji explained to Kassu that the deal was done. His

instructions to Kassu were very dstailed as to how cheques would be issyed to
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investors, how many cheques would be issued per day; and where this would all
take place.

:83. Dam|l gave 137, through Musa, and &ll indlviduals who were receiving Inveshrll
funds specific dates and times that chedues would be handed out to the
investors. |

84, Musa called all thoss people from whom 137 had recelved money 1o advise them
of the cheque distribution. On April 26,' 2002, the day before the distﬁbutiun'@

to take place, Musa waited for the wire transfer of funds from Damji. - No funds
ware transferred from Damjl. instead, Musa leamed on the evening news that:

Damji had been arrasted.

B6. Contrary to the ellegations in the Staiement of Claim, Musa did not know that the
investor funds being forwarded to Damjl, or ss directed by Damjl, wera being . -
misused or misappropriated by Damijl.

88. . Musa was not aware of the fraud being perpstrated by Damjl. Musa and Karmall
lost in excess of $700,000 (including the losses sustained by family members

- and related companies).

Ne Cause Isappropriation

87.  The' claim for misappropriation at paragraph 1(b) fails to disclose a cause of
action and should, therefore, be stryck and not parmitted to procasd.
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Limitation Period
Thia action is barred as it wae not commenced on time. Ths defsndants plead

88,

and rely on the provisions of the Limitations Act, R.8Q. 1890, ¢. L.15 and the
Limitations Act, 2002, S.0. 2002, ¢. 24, Schedule B.

89. Damiji's arrest wag widely publicized and became well known, particularly within
the lemalli communlty. '

00. Fallure of the STS deal was also well known by at Isast April 27, 2002, the
cheque distribution date. Accordingly, the majority of the investors, including the
plaintiff and Nadla, knew, at least by April 27, 2002, of Damji's fraud. The
plaintiff, Nadia, as well as others, may have had special knowladge aven prior to
this date and did not act upon it. '

Contributory Negligence

81, If 137 andfor Musa is found liable to the plaintift, which is deniad, Nadia or, in the .
alternative, the plaintiff, caused or contributed to the loss by failing to take
adequate care and failing to perform any due diligence.

82, {f it is found that Musa or 137 ought to have discovered Damjf's fraud, Nadia or, -
In the altemative, the plaintiff, was equally able to do so.
83. Nadia or, in the alternative, the piaintiff, decided to take an investment rigk and

slacted not to request a refund of the STS invesiment whan there was an

opportunity to do eo.

[T Vo P



US/ZB/ZUVUS LZ:3Z FAX WUD DIL RiIUG : . . P

I

-84,  The defendants plead and rely upon the provisions of the Negligence Act, R.8.0.

1990, C.N. 1, as amended.

Hitigation

95. Nadia or, In the altemative, the plainthf, is required to mifigate his or her
| damages, If any. They have failed to do so. Any iosses suffered ware subject to
a tax deduction, thereby reducing tax otherwise payable. Should the defandants
be found liable, Nadia or, In the alternative, the plaintiff, i required to account for
the tax saving. o
96.  in May 2002, en action was commenced by Nyez Jethwani against Damjl, STS,
and others pursuant to the Class Proceedings Act tthe “Damii Ciaaa"”Action'U;
. The réceiver appointed pursuant to an order dated May 7, 2002 has coliected |
money for the benefit of the plaintiff class, The defendants plead that Nadla and
the plaintiff are members of the plaintiff class in the Damji 6!333 Action and are '
* srititied to a portion of the distribution. ' '

Dismissal of Action
97. The defendants deny that the plaintiff is entitled to the interlocutory, declaratory
or any of the relisf claimed,

98, Musa further denies that he I8 persanally llable to the piainti, Nadia or. any
member of the proposed class of plaintifis. At all material imes, Musa acted

solely in his capacity as an officer or director of 137.
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100.

101,
102.

103.
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The defendants ask that the action ba dismissed as against them with costs.on-a
substantial indernity basis given the unsubstantiated allegations of fraud,
ilagality, and other wrongdoing plaadéd against them,

COUNTERCLAIM

The defandants, plaintiffs by countamlaim, claim:

a. indemnity for any amount for which the defendants are found liable to the
plaintiff in the main-action;

b.  prejudgment interest In accordance with section 128 of the Courts of:

 Justice Act, R.S.0. 1980, . C.43, as amended;

¢.. postjudgment interest in accordance with section 129 of the Courts of
Justice Ad; '

d. the ouats of this proceeding, plus goods and services tax; and

e.  suchfurther and other relief as to this Henourable Court may seem just

The defendants repeat and rely on thé allegations in the Statement of Duﬁanc:a '"'. |

support of the counterciaim. '

Pursuant to the Authorization, the plaintif and Nadia agreed to fully l'al'a.eiwi and

save harmiess 137 and Musa. |

If the defendants are found liable fo the plaintiff in relation to ﬁ{e acquisition or

 sale of STS shares, which Is denied, the defendants claim indemnity from Nadia

and the plaintff to tha extent of the defendants’ liability.
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104, The defendants propose that the main action and the counterclaim be tried at the

City of Toronto,

May 21, 2008 ' MARIN, EVANS LLF
. Litigation Coungel '
Sulte 500, 200 Adalaide Stroet West
Toronto, Ontario M&H 1W7

H. James Marin (16048R}
Syivia M, Samuel {(45794M)

Tel : (416) 408-2177
Fax: (416} 408-1718

Saileitors for the defendants
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SHARUKH PALSETIA V.

MUSA SULEMAN ET AL.

Court File Mo. 07-CV-341493CP

ONTARIO

SUPERIOR COURT OF JUSTICE
PROCEEDING COMMENCED AT TORONTG

STATEMENT OF DEFENCE AND
COUNTERCLAIM

counterclaim

MARIN, EVANS LLP

Litigation Counsel

Suile 800, 200 Adelaide Street West
Toronto, Ondario MSH 1W7

H. James Marin {18048R)
Sylvia M. Samuet (45794M)

Tel : (416) 408-2177
Fax: (416} 408-1718

Solicitors for the defendants/plaintiffs by
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