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1.

CLAIM

The Plaintiff’s claims are against the Defendants for the following;

(a)

(b)

(©

An Order certifying this Action as-a Class Proceeding and appeinting the Plaintiff as
Represeﬁtative Plaintiff of the Class, being ’Fhose persons (i) who are Canadian
residents, (ii) who gave cheques to Suleman payable to the Defendant, 1376563
Ontario Inc. (“137"), which were in turn deposited by Suleman into a bank account |
or accounts of 137, (iii) which cheques were all received and deposited by Suleman
and 137 in trust by or at the direction of Suleman for the sole and exclusive purpose
of using the prdceeds from those cheques to acquire shares in STS _Inc., (iv) which
proceeds were wrongfully disbursed out of trust by or at the direction of Sulema_ﬁ
when Suleman and 137 had no right to do s:o (v) to the resulting detriment of the
Plaintiff and the Plaintiff Class to the e:;;tent of total loss of the said proceeds from
the said Plaintiffs’ aforesaid cheques;

$30,000,000.00 in damages on account of misrepresentation, deceit,‘ negligent -
misrepresentation, breach of trust, breach ‘of fiduciary duty, breach of duties owed
as agents for the Plaintiff, misappropriatioﬂ, a guarantee, breachrofeontract; knowing
assistance of fraud ;)r breach of trust, knowing receipt and subsequent ﬁse of trust

monies and breach of statutory duty,

$3,000,000.00 in punitive damages;



(d)

®

(8

4.

An Order requiring Suleman to account to and repay the Plaintiff and the Plaintiff
Class any and alIl monies deposited into the.banklaccount or bank accounts of 137
from the aforesaid cheques given to Suleman by the Plaintiff and the Plaintiff Class;
An Order declaring that the assets of Suleman a.ndl of 137 are subject to a
Constructive Trust or Equitable Lien in févour of the Plaintiff and tﬁé Plaintiff Class
to the extent of the proceeds from the aforesaid cheques given to Suleman by the
Plaintiff and the Plaintiff Class ﬂiat Wére wron gfqlly disbursed from the bank account
or accounts of 137 and/or misappropriated and used by Suleman and a Declaration
requiﬁng Suleman to cieliver up his assets for liquidation to the extent of the said
total proceeds;

An Interim, Iﬁterlocutory and Permanent Injunction restraining Suleman ﬁ'o_m
disposing of his pérsonal and corporate assets pending Trial, including an order
freezing all personal bank accounts of Suieman and of all bank accounts of
corporations under the control of Suleman or with respect to which Suleman is a.
direc;tor, shareholder or signing officer;

An Interim and Inteﬂocufcory Order requiring Suleman to provide ﬁﬂl particulars of
all assets directly or indirectly acquired with préceeds from the afor;esziid cheques
given to Suleman by the Plaintiff and the Plaintiff Class including particulars of any
and all related immediate and subsequent conveyances, transfers or dispositions of

assets and monies in any way relating to the use of the said proceeds;
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)y Pre-judgxhenf interest pursuant to Section 128 of the Courts of Justice Act, as
amended;
(@) Post -judgmént interést_pursuant to Section 129 of the Courts of Justice Act, as |
ame;nded;
) | His costs of this action on a su‘bstanfial indemnity basis or, alteﬁlatively, on a partial
indemnity basis, together with G.S.T. thereon;

(k)  Such further and other relief as the Court may deem just,

THE PARTIES

2. The Plaintiff resides in the City of Toronto.

3. Musa Suleman (“Suleman”) (i) was at all material times a respected and influential member
of his comrhunity, (ii) is an accountant who at all material times was relied upon for and performed

professional services for many members of his community and (iii) resides in the City of Toronto.”

4. 1376563 Ontario Inc. (“137") is a limited company whiéh was incorporated by Suleman on
September 24, 1999, for the sole and exclusive purpose of opening a bank account or bank accounts
to receive cheques being or to be obtained and received by Suleman from the Plaintiff and the
Plaintiff Class in trust on account 'of, by reason of or for the intended purposes more particularly set

out below. 137 was at all times controlled and managed by Suleman.



BACKGROUND

5. Salim Damji ("Damji") is a convicted felon. From inl or about late 1999 until his arrest By
members of the Metropolitan Toronto Poilicm Fraud Squad on April 26, 2002, her orchestrated a
scheme that defrauded members of his community and others in Ontario and elsewhere in Canada
of sums approﬁcﬁing $100 million. Throughout that period, ngji Qas upemployedl and the

proceeds of his fraud were hig only source of funds.

6. Damji’s fraudulent scheme basically involved misrepresentations by Damji, both by Damiji
himself as well as by Démj i’s appointed represéntati\'/es, to members of Damjli’s community that,
inter alia, Damji (i) had developed a new and revolutionary teeth whitening prbduct (“the STS
Product”), (ii) was 'engaged in the manufacturing, marketing, sale and distribution of the STS
Product in Canada (“the STS Enterprise™), (iii) had organized and held the shares in a corporation
to carry on the ‘STS Enterprise known as, inter alia, STS- Inc. and (ijr_) was about Fo sell the STS
Product, STS Enterpris¢ and STS In.c. {collectively “STS™) to amultinational third party Corporation
and/or through an IPO at a éubstantial financial return (collectively “thé STS Misrepresentations”

“and “STS”).

7. None of the STS Misrepresentations were true. There was 1o STS Product. There was no
STS Enterprise. STS Inc. did not and never did exist. There was nothing all. All of the STS

Misrepresentations were fraudulent.
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8. Damji wrongfully and fraudulently made or caused the STS Misrepreseﬁtations to be made
to and reliéd'upon by members of the his community with a view to fraudulently inducing them to

invest in the non;existent STS.

9. Damji further fraudulently induced members of his community to invest in STS by, more
particularly, representing i:o and assuring them (i) that their investments would be held in trust for
the acquisition of shares in STS and (i1} that they could at any time request and in that event would

receive 4 full refund of their investments at any time (“the Trust Terms“)‘.

10.  Based and relying upon Damyji’s aforementioned STS Misrepresentations and the Trust
Terms, thousands of members of Damji’s community.invested in STS by, inter alia, giving cheques

in various amounts in trust to Damji and others including Suleman for invéstment in STS.

11.  Without the knowledge of .the aforementioned defrauded investors in STS, Damiji
misappropriated the monﬁ;y he so ﬁaudulently directly- or indirecﬂy obtained from the indi\./iduals
who thought they were investing in STS and, at that, in trust, and used those monies for various
wrongful personal purposes including, inter alia,.(i) laundering and hiding the monies from thi'rd :
parties for subsequent personal use, (i) acquiring various assets for himself, members of his family

énd friends and (iii) personal gambling.
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12. 'On or about April 26, 2002, Damji pleaded guilty to and was convicted of fraud in relation
to the above. He was sentenced to impi'isonmenf for 7 ¥ years. He has made no restitution to his

victims including the Plaintiff and the Plaintiffs Class.

PARTICULARS OF THE PLAINTIFF AND THE PLAINTIFFS CLASS
13.  The Plaintiff and all of the other members of the Plaintiff Class were similarly defrauded by

Damiji.

14.  More particularly, repeating and relying upon the allegations set outk in paragraphs'5-12
above, the Plaintiff and all of the members of the Plaintiff Class gave cheques to Suleman payable
at the request and directio;l of Suleman to 137. All ofthose chequeé were requested and/or pbtajned
by Suleman fof a single exclusive purpose, namely, the purchase and acquisition of shares m STS.
All of those cheques were issued by the Plaintiff and the Plaintiff Class and received by Suleman
aqd, through him, 137, subject to an éxpress condition or trust that the pro ceeds from those chéqués
‘were to be held in trust strictly for the acquisition of shares in STS and onlyused in strict accord with

the Trust Terms,

15.  Thousands of such cheques from the Plaintiff and the other members of the Plaintiff Class
ﬁere so received by Suleman and deposited into the bank account or bank accounts of 137 in trust,
which were at all times controlled and directed or effectively controlled and directed b_y Suleman.
Ultimately, a total of as niuch as $30,000,000.00 came to be so deposited in trust in the said bank

account or bank accounts of 137 (“the Trust Monies”).
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16.  Particulars (i) of the resulting losses of the Plaintiff and of the Plaintiff Class and (ii) of the

claims against Suleman and 137 are set out below.

THE MISREPRESENTATION CLAIMS AGAINST SULEMAN
17.  ThePlaintiff statés and pleads that Suleman actively contacted, spoke to and represented the
following to each of the Plaintiff and the members of the Plaintiff Class:
| -(a)' That Suleman had personally undertaicen, perfofmed and cofnpleted due diligence
with respect to (i) Damyji, (ii) the STS Product, (iii) the STS Enterprise and (iv) STS
Inc. (“the Due biligeﬁce”);
(b)  That, as a direct result of his alleged completion of the Due Diligence, Sulerﬁan had
conﬁrmed, inter alia, (i) Damji’s credentials as a dentist, (ii) Damji’s qualifications
_for developiﬂg a revolutionary teeth whitening product, (iii) Dafnji‘ 's discovery,
creation and developﬁ;ent ofthe STS Product, (iv) the_ existence of the STS Produc;t,
(v) the manufacturing, marketing and sale of the STS Product, (vi) the existence of
the STS Entefprise, (vit) the existence of the organization for and oi)erations of STS

Inc. and (viii) the prospects for the STS Product (collecti\‘fely “the Representations”).

18. Suleman made the Representations to the Plaintiff and the members of the Plaintiff Class at

various times between on or about September 24, 1999, and on or about June 30, 2001.
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19. Each and every one of the Representations was utterly and completely false. There was no

truth or even any semblance of truth to any of the Representations. The Plaintiff adds, inter alia,

the following:

(a)

(b)

(©

(d)

Q

There was no Due Diligence by Suleman. Suleman at best accepted at face value

what he wés told and given by Damji but led the Plaintiff and the Plaintiff Class to
believe otherwise. Minimal Due Diligence would haye revealed Damji’s fréud and
that each of the Representations was tgtaﬂy false; |
Damji was not a dentist and had no quraliﬁcations to create the alleged, but non-
existent, STS Product. Suleman dia not conﬁrm (i) Damji’s alleged, but non-

existent, credentials as a dentist or (ii) Damji’s alieged qualifications to create and

‘develop the STS Product;

There was no STS Product. Had Suleman taken any steps at all to confirm or
reasonably confirm the existence of the STS Product, he would have discovered there
was 1o STS Product; |

There was no STS Enterprisé with respect to the alleged, but non-existent, STS
Product; more particularly, there was ﬁo manufacturing, marketing or sales of the
STS Product. Again, minimal due diligence would have revealed there was no STS
Enterprise;

STS Inc. was not even a duly incorporated company, let alone a limited company

carrying on a business. There was neither an incorporated company nor a business.



-11-

Again, Suleman would ha;ve known that had he spent any time at all performing and
completing true Due Diligence;

(H There were neither corporate books nor financial records for the alleged, but non-
existent, STS Inc.;

(2) Suleman did not contact Célga_te Palmolive to confirm it was going to pﬁr_chase or
intended to purchase the shares iﬁ STS that were being marketed and sold to Dainji’é

victims including the Plaintiff and the Plaintiff Class.

20.  The Plaintiff pleads that, had Suleman undertaken, performed ‘and completed the Due
Diligenc;e as he had rep’resented to the Plaintiff and the Plaintiff .CIass by the Represgntations, not
only would the Representations not have been made but (1) Suleman Wouid have uncovered and
revealed Démji’s fraud and (ii) thousands of individuals, including the Plaintiff and the Plaintif_f

Class herein, would not have been defrauded by Damiji.

21.  ThePlaintiff pieads that Suleman madc‘the Representations to the Plaintiff and the Plaintiff
Class for the express purposes of (i) having them rely thereon, (ii) iﬁducing and/or causing them int.o
giving Suleman money in trust for the represented,' but false, purpose of acquiring shares in the
alleged, but non-existent, STS Inc. and, ultimately, (iii) personally and substantially profiting
therefrom pursuant to undisclosed arrangements between Suleman and Damji. The Plaintiffpleads
that Suleman knew or should have known that the Plaintiff and the Pla.intiff Class relied on

Suleman’s Representations in deciding to give Suleman money in trust for the acquisition of shares
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in STS Inc. More particularly, the Plaintiff pleads that no such monies would héve been given by
them ;.nd the Plaintiff Class to Sulem;cln, either in trust or othgrwiSe, to acquire shares in STS Inc.
but for the Representations and, at that, to Suleman’s knowleage. |
) .

- 22. ‘Relying upon the Represex}tation.s and, at that, to the knowlecige of Suleman, thé named
Plaintiff gave Suleman the following cheques on the following dates payable to 137 for the exclusive
purpose of acquiring shares in STS Inc.:

(a) a cheque dated September 5, 2000, for_.$15,(’)00.00;

(bj a cheque dated September 12, 2000, for $7,500.00;

(©) a cheque dated October 10, 2000, for $7,500.00.

23, The Plaintiff pleads that Suleman further represented to the Plaintiff and the Plaintiff Clags
() that the Trust Monies would ﬁot be disbursed from trust by Suleman from the bank accdunt or
acc\:oun'-cs of 137 except for sole and exclusive j)urpose of acquiring and receiving an agreed upon
corresponding number of shares in the alleged,' but‘n.on-existent, STS Inc. and (ii). that, failing the
acquis'ition‘of such shares, Suleman would return the said Trust Monies to the Plaintiff and to .the

Plaintiff Class (“the Trust Representation™).

24. Relying upon (i) the Representations and, separately, (ii) the Trust Representation, to
Suleman’s knowledge, the Plaintiff and the Plaintiff Class gave the Trust Monies to Suleman for the

exclusive purpose and subject to the Trust Representation as already set out in paragraph 23 above.
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25. For reasons best known_i:o himself, Suleman directed the Plaintiff and the Plaintiff Class to
make their cheques for the Trust Monies payable to 137 representing tol them that (i) he controlled
137 and (ii) would be depositing thfe Trust Monies in the bank account or bank accounts of 137 in
trust strictly for the purpese of facilitating the receipf and disbursal of the Trust Monies in stﬁct
accordance with the Representations and the Trust Representation and for no other purpose. The
bank account or bank accounts of 137 were no more than the bank account or bank accounts being
used by Suleman for receipt, disbursal or return of the Trust Monies as set out above and Suleman
is personally résponsible and liable for all of the Trust Monies that he deposited into and disbursed

from the saild bank account or bank accounts of 137.

26. Suleman nevertheless wrongfully disbursed (i) most of the Trust Monies to Damji or at
Damyji’s direction and (ii) other Trust Monies to Suleman or at his diréctibn for his direct or indirect
unjust enrichment inter alia, contrary to, in violation of and in breach of the Represéntatioﬂs and the
Trust Represgntati on including, more particularly, without obtaining the agreed upon corresponding
number of shares in STS Inc. or any STS shares whatsoever for the Plaintiff and the Plaintiff Class.
Ultimately, all of the Trust Monies were so (a) wrongfully (i) disbursed; (ii) used and (iii)
ultimately dissipated. or hidden by Damji or at Damji’s direction or (b) otherwise Wroﬁgfully

misappropriated, disbursed and/or used in some fashion by Suleman.

27.  Asthealleged (i) STS Inc., (ii) STS Enterprise and (iif) STS Product did not exist and were

all part of Damji’s aforementioned fraudulent scheme, the Plaintiff and the Plaintiff Class were
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therefore defrauded ofand lost the entirety of their Trust Monies by reason of, inter alia, Suleman’s
aforementioned wrongful disbursal and/or misappropriation of the Trust Monies contrary to and in
breach of the Representations and the Trust Representation. To this day, the Plaintiff and the

Plaintiff Class have recovered nothing on account of their aforesaid lost Trust Monies and have

suffered damages equal to the full amount of those Trust Monies.

28.  The Plaintiff therefore pleads that Suleman is liable to the Plaintiff and the Plaintiff Class
for all of the said Plaintiffs’ aforemeptioned Trust Monies because (i) each and every one of iliS
Representations along with his Trust Representation was completely and totally false, inaccurate and
untrue, (ii) the Plaintiff and the Piaintiff Class relied on the truth and accuraéy of Suleman’s
Representations and Trust Representation in deciding to give thé Trust Monies to Suleman, (ii1)
Suleman knew the Plaintiff and the Plaintiff Class Weré.relyin g upon him for the truth and accuracy
. of the Representations and of the Trust Representation ‘when the Tmét Monies were given to him
in trust and (iv) the Plaintiff and the Plaintiff Class lost their Trust Monies as a direct result of .
Suleman’s aforementioned knowingly false, untrue and totally inaccurate Representations and Trust

Representation.

29, The Plaintiff pleads that Suleman (i) knowingly, deliberately, deceitfully and/or recklessly
made the Representations and the Trust Representation to the Plaintiff and the Plaintiff Class (ii)

when he knew or should have known they were false and /or would not be complied with but wouid
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| berelied on by the Plaintiff and the Plaintiff Class to their detriment including, inter alia, by reason

of the fact Suleman had not ﬁndertaken, performed and completed the Due Diligence.

30.  The Plaintiff pieads that, alternatively to the pleas in paragraph 29 above, Suleman
negligently made the Representations and the Trust Represeﬁtation to the Plaintiff and the Plaintiff -
Class when he knew or should have known they were false and/or would not be complied with but
would be relied on by the Plaintiff and the Plaintiff Class to their detriment including, inter alia, by

reason of the fact Suleman had not undertaken, performed and completed the Due Diligence.

| 31.  The Plaintiff further pleads that Suleman deliberately, deceitfully, recklessly or negligently
misrepresented the Trust Representation to the Plaintiff and the Plaintiff Class when he knew or
should have known it was not true and/or would not be complied with by Suleman and‘Sulernan
further knew the Plaintiff and the Plaintiff Class were relying on the 'frust Representation when they

decided to give Suleman the Trust Monies to their detriment.

32. Tﬁe Plaintiff and the Plaintiff Class (1) 1o$t all of the Trust Monies because Suleman’é
Representations and Trust Representation were in fact fraudulent, deceitful, reckless -or negiigent
maferial'misrepresentations that were relied on by the Plaintiff and the Plaintiff Class to their
detriment and, '.at that, to the knowledge of Suleman and 137, (ii) plead they are entitled to recover
al] of the Trust Monies from Suleman because the damagés they have sustained in the amount of

their lost Trust Monies would not have been sustained by them but for Suleman’s misrepresentations
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and failure to comply with respect to the Representations and the Trust Representation and (iii) are

therefore claiming and seeking recovery of the Trust Monies from Suleman.

THE BREACH OF TRUST CLAIM AGAINST SULEMAN AND 137
33.  The Plaintiff and the Plaintiff Class gave the Trust Monies to Suleman in trust subject to the
Trust Representation'on the strict basis that the Trust Monies would not be disbursed‘from trust
except as follows:-
(a)  To acquire and receive the agreed upon corresponding ﬁumber of shares in STS Inc.
based upon the Representations; or
(b) | Failing the acquisition and receipt of the said shares in STS Inc., to return the Trust

Monies to the Plaintiff and the Plaintiff Class (collectively “the Trust™).

34,  ThePlaintiff pleads that Suleman accepted receipt of the Trust Monies from the Plaintiff and
the Plaintiff Class based upon and in strict accordance with the Trust. The Plaintiff further pleads
that Suleman at all times knew that the Trust Monies were given to him by the Plaintiff and the

Plaintiff Class relying upon, based on and for disbursal or return strictly in accordance with the

Trust.

35.  The Plaintiff repeats and relies upon the allegatidns set out above and pleads that Suleman
at all times owed the Plaintiff and the Plaintiff Class a strict duty to fully and strictly comply with

the Trust.
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36. There were no share_s in STS Inc. There was no STS Inc. to begin with. Suleman was never
given and never saw any alieged shares in STS Inc. Suleman was never in a position to exchange

the Trust Monies for shares in STS Inc. and he was at all times specifically aware of that fact.

37.  The Plaintiff pleads that Suleman nevertheless deliberately, wrongfully, recklessly and./0r
ﬁegliger;tly violated and breached the Trust to the direct détriment of the Plaintiff and the Plaintiff
Class when Su]eman wrongfully disbursed all of the Trust Monies (i) to Damji or at Damji’s
direction or (ii) to Suleman or for Suleman’s unjust | personal and corporate beneﬁ£ when Suleman
had no right thereto. The wrongful disbursal of the Trust Monies by Suleman was a glaring and

inexcusable breach of the Trust to the detriment of the _Plaintiff and of the Plaintiff Class.

38. As aresult of Sulemén’s aforesaid breach ofthe Truét, all of the Trust Monies'ofthe Piaintiff
and of the Plaintiff Class were dissipated or otherwise wrongfully misappropriated. Most of the
Trust Monies were wrongfully disbursed out of trust by Sulem;'m to Damji who in turn dissipated,
gambled, spent or hid the Trust Montes as part of his aforesaid fraudulent scheﬁle, Some of the
Trust Monies were misappropriated and used by Suleman and weré also never returned to the

Plaintiff and to the Plaintiff Class.

30, The Plaintiff therefofe pleads that he and the Plaintiff Class are entitled to recovery of all of
their Trust Monies from Suleman by reason of Suleman’s aforementioned breach of the Trust for

which Suleman is strictly liable to the Plaintiff and the Plaintiff Class. 137 is equally liable to the
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Plaintiff and to the Plaintiff Class because of the allegations set out above including, more
particularly, the fact the Trust Monies were disbursed from 137% b&_lﬁk account or accounts with
knowledge of all of the above. The Plaintiff and the Plaintiff Class are seeking recovery.of all of the

Trust Monies from Suleman and 137 by reason of their said breaches of the Trust.

THE BREACH OF.FIDUCIARY bUTY CLAIM AGAINST SULEMAN AND 137

40.  The Plaintiff repeats and reliés upon the allegations set out above and plead that Suleman
therefore owed the Plla%ntiff and the Plaintiff | Class a fiduciary duty (i) with respect to hi; acceptance
and receipt of the Trust Monies from the Plaintiff and the Plaintiff Class in Trust for deposit into the

bank account or accounts of 137 (ii) to strictly comply with the Trust and the Trust Representation.

41.  The Plaintiff more particularly further pleads in that regard (i) that he and the Plaintiff Class‘
placed and gave their total and complete trust in and to Suleman when they decided to give and in
fact gave Suleman the Trust Monies in trust for use or return to the Plaintiff and the Plaintiff Class
in strict accordance with the terms of the Trust, (ii) that Suleman expressly or impliciﬂy acceptéd
those obligations and that fiduciary duty when he agreed and/or undertook to éccept and receive the
Trust Monies subj ect to the terms of the Trust and (iii) that the Plaintiff and the Plaintiff Class were
completely and totally at the mercy of and vulnerable to Suleman with respect to the Trust Monies
they gave to him in trust for use or return to the Plaintiff and the Plaintiff Class in accordance with

the terms of the Trust.
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42.  The Plaintiff pleads that Sulefnaﬁ violated aﬁd breached his aforesaid fiduciary duty to the
Plaintiff and the Plaintiff Class by violating and breaching the Trust to the direct detriment'and loss .
of the Plaintiff and the Plaintiff Class as already set out above. The Plaintiff further pleads that, as
a diréct result 6f Sﬁleman’s breach of fiduciary duty to the Plaintiff and the Plaintiff Class, thé

Plaintiff and the Plaintiff Class suffered damages equal to the total of their Trust Monies.

43.  The Plaintiff pleads that Suleman is strictiy liable to the Plaintiff and the Plaintiff Class for
the loss of the Trést Monies by reason of Suleman’s breach of the dforesaid ﬁduciary <;1u'ty owed to
’.che Plaintiff and the Plaintiff Class. The Plaintiff and the Plaintiff Class are therefore entitled to, are
claiming and are seeking recovery of éli of their Tmsf Monies from Suleman on account of breach
| of fiduciary duty. Again, 137 is equally liable to the Plaintiff and to the Plaintiff Cléss by reasoﬁ of

- its involvement in and with the aforesaid bl_‘éaches of fiduciary duty.

THE CLAIMS AGAINST SULEMAN AND 137 FOR BREACHES OF AGENT
DUTIES

44,  The Plaintiff again repeats and relies upon the allegations already set out above and pleads
that Suleinan at all times contracted or, altematively, undertook to act for the Plaintiff and the
Plaintiff Class as their agent with respect to their aforementioned acquisition of shares in STS Inc.

pursuant to the Trust, the Trust Representation and the Representations.
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45, The Plaintiff pleads that Suleman thereby accepted and/or undertook and/or assumed by
operation of law the following duties to the Plaintiff and the Plaintiff Class as their agent with
respect to the possible acquisition and receipt of shares in STS Inc.:
| (a) - To exercise their instructions or limited delegated authority with due care, skill and
reasonabl_e diSpatch; |

(b)  To personally exercise their instructions or limited delf;gated authority;

{c) To avoid any conflict of interest with the Plaintiff including, inter alia, (i) by not
accepting any secret compensation, fee or commission and/or (ii) by not acting for
both the Plaintiff and Damji; - |

(d - To :account to the Plaintiff with respect to the Trust Monies ;

(e) Té keep the Trust Monies completely separate and apart from Suleman’s other
personal or corporate accounts or monies;

() To avoid any conflict of interest between the Plaintiff’s interests and Suleman’s

interests.

46.  The Plaintiff states and pleads that Suleman fundamentally and materially violated and
breached each and every one of Suleman’s aforementioned duties to the Plaintiff and the Plaintiff

Class as their agent including, inter alia, by reason of the follo.wing:
(a) | Suleman deliberately and wrongfully or, alternatively, negligently failed to obey and
comply with the Plaintiffs® instructions and limited délegated gluthority with respect

to disbursal or return of the Plaintiffs’ Trust Monies in strict accordance with the
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Trust. More particularly, Suleman wrongfully disbursed the Trust Monies in breaéh
of the Trust when he had no right; authority or instructions to do so. As there were
no shares in STS Inc. to purchase, the Trust Monies could not be and should not
have been disbursed from trust as set ou;c above but instead returned to the Plaintiff
and the Plaintiff Class in accordance witil the Trust;

Suleman deliberately and wrongfully or, alternatively, negligently placed himself in
a fundamental, material and fatal conflict of interest between (i) his duties and
obligations to the Plaintiff and the Plaintiff Class as his principals and (ii) his own
ﬁnaﬁcial interests relating to his dealings with Damji. More particularly, Suleman
negotiated extremely profitable compensation from Damji based on ﬂ'_1e Trust Monies
he collected from the Plaintiff and the Plaintiff Ciass and disburséd to Damji or at
Damji’s direction. The more he recéived and disbursed, the more Suleman stood to
earn and/or was paid or paid himself. In the process, Suleman was motivated, and
in fact deliberately ;:hose, to disburse the Trust Monies in Yiolation and breach ofthe
Trust because it was in his personal interest to do so. Again, there wcre'no shares in
STS Inc. and Suleman had no ri'ght or authority to disburse the Trust Mom’és from
Trust. Suleman wrongfullyu preferred his own financial interests or prospective
financial interests and his related dealihgs and/or commitments with and to Damji
over his duties to the Plaintiff and the Plaintiff Class when he wrongfully disbursed

the Trust Monies;
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'(c) Suleman wrongfully, delibérately and -n.égligently failed to-keep the Trust Moﬁies
separate and apart from Suleman’s monies. Instead, the Trust Monies were regularly
intermingled With the personal or corporate accounts or monies of Suleman,
Suleman directly or indirectly used the Trust Monies for his own commercial or
financial interests; |

(d) Suleman has to date not accounted to the Plaintiff and the Plaintiff Class for the Trust

Monies.

47.  The Plaintiff pleads tha;c, as a direct resuit of Suleman’s aforementioned breaches of or
failures to discharge duties owed to the Plaintiff and fhe Plaintiff Class as agent for the Plaintiff, the
| Plﬁintiff and the Plaintiff Class have again directly sustained damaées and losses equal to thé total
of their Trust Monies. More particularly, none of the Trust Monies would have been lost by the

Plaintiff and the Plaintiff Class but for Suleman’s breaches of or failure to discharge his said dutiés.

48.  The Plaintiff pleads that Suleman is strictly liable to the Plaintiff and the Plaintiff Class for
their Iosseé of the Trust Monies on account of Suleman’s said breache,s of or failure to discharge his

duties as agent for the Plaintiff and the Plaintiff Class.

49.  The Plaintiff is therefore claiming and seeking recovery of all of their Trust Monies from

both Suleman and 137 due to their aforementioned breaches and failures to dis_charge agent duties.
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50. 'f‘he .Plaintiff and the Plaintiff Class are for the same.reasbns entitled to a complete
Accounting wiﬂ1 respect to the Trust Monies received by Suleman and deposited by him into the
bank account or accounts of 137 and of the uses made of those monies by Suleman, 137 or
Suleman’s other corporations or nominees and, at that, both directly or indirectly through other

persons or corporate entities. The Plaintiff is claiming and seeking that Accounting in this action.

FRAUD,DECEIT AND FURTHER MISREPRESENTATION, BREACH OF TRUST
AND BREACH OF FIDUCIARY DUTY BY SULEMAN -

‘51, At various times shortly after he solicited and received the aforesaid cheques from the
Plaintiff and the Plaintiff Class up to on or about June 13, 2001, Suleman gaVe the Plaintiff and the
members of the Plaintiff Claés a signc;,d “Acknowledgment, Authorization and Release” stipulating,

‘ rep're.senting and conﬁ_r’rniﬁg, inter alia, the following:

(a) Confirming, inter alfa, receipt of the préceeds from the aforesaid cheques of the
Plaintiff and of the Plaintiff Class for the purchase and acquisition of certain numbers
of shares in S'I;S for each Plaintiff and each member of the Plaintiff Class as agreed
upon between them and Suleman,; | |

(b) Furﬁm confirming that Suleman and 137 were holding the aforesaid aﬂéged, but

- non-existent, shares in STS that were to be purchased by Suleman for the Plaintiff
and the Plaintiff Class from the proceeds of the aforementioned cheques of the

Plaintiff and of the Plaintiff Class;
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(c) éonﬁrnﬁng that the aforesaid alleged, bﬁt non.-existent, shares in STS were being
held by.Suleman and 137 in trust for the Plaintiff and the Plaintiff Class;

(d  Expressly or implicitly confirming that Suléman and 137 were the agenté of the
Plaintiff and of the Plaintiff Class with respect to the purchase and sale of the
aforesaid alleged, but non-existent, shares in STS for the Plaintiff and the Plaintiff

Class (collectively “the Acknowledgment™).

52.  The Plaintiff pleads that the Acknowledgment from Suleman and, through hi"m,. 137 was
- frandulent, false, a complete misrepresentation and should never have been giveﬁ to the Plaintiff and
the members of the Plaintiff Class. More particularly, Suleman and 137 held nb shares in STS and
there were no such shares to begin with. Sulerﬁan and 137 had no legal or factual basis for issuiﬁg,

signing and delivering the Acknowledgment to the Plaintiff and the members of the Plaintiff Class.

53. The Plaintiff pleads fhat Suleman fraudulently, falsely, deceitfully, reckiessly and/or,
| alternatively, negligently but in any case unlawfully and wrongfully drafted, éi gned and deli'vered the
Acknowledgment to the Plaintiff and to the members of the f]aintiff Class for the express purpose
of misleading the Plaintiffand the members of tiae Plaintiff Class into bélieving (1) that STS existed,
(ii) that shares in STS existed and (iii) that the procéeds from their aforesaid cheques payableto 137
. had been used by Suleman and 137 lto purchase shares in STS as agreed upon when Suleman (i)
knew or should have known that no such shares in STS existed and (i) deﬁnitély knew that no such

shares had been issued and delivered to Suleman and 137 for the Plaintiff and for the Plaintiff Class.
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54, The Plaintiff pleads that Suleman and 137 were thereby wrongfully attempting to lull, induce
and ultimately deceive the Plaintiff and the members Plaintiff Class into believing that they had
nothing to worry about regarding the disposition of the proceeds frem tlleir afofesaid cheques when -
tlley in fact had every reason to do so. In addition, Suleman and 137 wanted to thel‘eby ensure that
the Plaintiff aml the Plaintiff Class would not demand the return of the proceeds from their aforesaid

cheques so they could continue to uniawfully and wrongfully profit therefrom..

55.  The Plaintiff pleads that, by their aforeﬁlentioned fraudulent, deceitful, reckless end/or,
alternatively, negligent but in any ease unlawful and wrongflll cenduct, Suleman and 137 materially
and irreparably prejudiced the Plaintiff and the Plaintiff Class aﬁd caused them to sustain the loss of
thetr Trust Monies. If Suleman and 137 had not (lraflecl, signed and issued the Acknowledgment to
the Plaintiff and the l-"laintiff Class and if, as they were required to do, Suleman and 137 had henesfly
end forthrightly notified the Plaintiff and the members of the Plaintiff Class that they were not in a
position to. exchange the proceeds from the aforesaid cheques for the agreed upon number of shares
in STS, the Plaintiff and the Plaintiff Class would have not proceeded with the proposed, albeit
impossible, purchases of shares in STS and/or would have demanded the return of the plroceeds from
their aferesaid cheques. As doing so would have been contrary to their own personal financial
interests, Suleman and 137 deliberately, wrongfully and unlawfully did not do so and instead caused

the Plaintiff and the Plaintiff Class to suffer the loss of their Trust Monies.
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' 56.  ThePlaintiff therefore pleads that the Plaintiff and the Plaintiff Class are entitled to recovery
of all of the proceeds from their aforesaid cheques payable to 137 from both Suleman and 137. By
their aforementioned unlawful and wrongful conduct, Suleman and 137 caused the said Plaintiff to

suffer the complete and total loss of their Trust Monies.

THE GUARANTEE CLAIM AGAINST SULEMAN

. 57.  The Plaintiff states and pleads that Suleman specifically and personally‘-ggaranteed the

repayroent to the Plaintiff and the Plaintiff Clags of the proceeds from their aforementioned cheques

to 137. upon request for repayment by the Plaintiff and the Plaintiff Class. The Plaintiff further

states and pleads in the latter regard that the said guarantee was orally given by Suleman to the

Plaintiff and to the Plaintiff Class when the Plaintiff and the Piaintiff Class agreed to give their

aforesaid cheques pavable to 137 forming the subiect matter of this action to Suleman_. The Plaintiff

pleads that the aforesaid guarantee was a specific unconditional promise to reimburse the Plaintiff

and the Plaintiff Class for the amounts of their aforesaid cheques payable to137. upon request by

the Plaintiff and the members of the Plaintiff Class and, at that. for any reason whatsoever,

57A Withrespectto theallegations in paragraph 57 above, the Plaintiff adds that Suieman further

promised the Plaintiff and the Plaintiff Class (i) that the amounts of the aforesaid chegues of the
Plaintiff and of the Plaintiff Class would not be disbursed from trust by Suleman from the bank

account or accounts of 137 except for the sole and exclusive purpose of acquiring and receiving an

agreed upon corresponding number of shares in the alleged. but non-existent. STS Inc. and (ii) that,
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failing the acquisition of such shares, Suleman would return the amounts of the aforesaid cheques
of the Plaintiff and of the Plaintiff Class to the Plaintiff and to the Plaintiff Class. - The Plaintiff

pleads that the latter promise constituted a-further enforceableggarantee on the part of Suleman to

 the Plaintiff and to the Plaintiff Class.

58.  The Plaintiff Dleadé that, following the discovery of Damii’s aforementioned fraud, the

Plaintiff and the membeis of the Plaintiff Class reguet;,ted repayment of th.eir Trust Monies from
Suleman pursuant to Suleman’s aforementioned guarantee and/or that the Piaintiff and the Plaintiff
Class are unconditionally entitled to repam‘ ent of the arhounts of their aforementioned cheques
. forming the subject matter of this action from Suleman but that Suleﬁm has to date wrér;gf_ully -
refused or failed to ;'epay the said amounts to the Plaintiff and to the members of the Plaintiff Class
in breach of Suleman’s aforementioned guaraniee. |

59.  The Plaintiff and the Plaintiff Class are therefore entitled to and are seeking recovery of the

amounts of their .aforesaid cheques payable to 137 from Suleman by reason of Suleman’s:
aforementioned breaches of his aforementioned guarantee to the Plaintiff and to the Plaintiff Class.

KNOWING ASSISTANCE OF DAMJI’S FRAUD AND BREACH OF TRUST BY
SULEMAN AND 137 '

60. By June, 2001, and certainly before Decembpr, 2001, Suleman knew or should have known

that Damji was defrauding and/or breaching his trust obligations to the Plaintiff and the Plaintiff
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Class with respect to the proceeds of the aforesaid cheques from the Plaintiff and the Plaintiff Class

payable to 137 including, inter alia, by reason of the following;

(2)
(b)

©

(d

Suleman was never given and never saw any proof of the existence of STS:
Sﬁleman was never given and never saw any shares in STS. He had no reason to
believe in the legitimacy of STS or in the legitimate existence of STS shares;
Suleman knew that Damji was not using the'lmonies he was receiving'ﬁdrﬁ his
victims including, more ﬁaﬁipularly, from the Plain‘tiff and the members of the
Plaintiff Class for the represented purpose for which those monies were gtven to him,
narpely, the purchase and acquisition of shares in STS. For example, Suleman (i)

personally forwarded more than $3,200,000.00 of monies given to him for the

acquisition of STS shares to a gambling organization in Costa Rica, (ii) personally
‘transferred more than $1,800,000.00 of monies given to him for the acquisition of

'STS sharesto a privately held Damji corporation, (iii} personally used monies given

to him for the acquisition of STS shares to refund Trusf Monies to other victims of
Damji’s fraud knowing those monies were not being used to acquire shares in STS
and (iv) perSonaHy intermingled and used some of the proceeds from the aforeséid
cheques of the Plaintiff and of the Plaintiff Class for his own direct or indirect unjust .
enrichment;

Suleman knew or should have known that Damji was laundering monies received

from his victims through a cheque cashing business;
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()  Sulemanbegan requesting payments of Trust Monies in cash when he knew or should
have known that the purposes for doing so were (i) to avoid regulatory detéction and
(ii) facilitate the money laundering or disposition of the said cash by Damji as well
as by himself;

® Ultimately, Suleman knew or willfully and/or recklessly shut his eyes to the obvious,
namely, Damji’s fraud and/or ‘breach of trust with respect to the monies he was
obtaining from his ;/ictims including the Plaintiff and the members of the Plaintiff

Class.

61.  The Plaintifftherefore pleads that the Plaintiff and the Plaintiff Class are entitled to recovery
of all of their Trust Monies from Suleman and 137 due to their knowing assistance of Damji’s

aforesaid fraud and breach of trust.

OTHER UNLAWFUL AND WRONGFUL CONDUCT ON THE PART OF
SULEMAN : ‘ .

'62.  The Plaintiff pleads that, by their aforementioned conciuct, Sﬁleman and 137 were trading in
securities as defined by the Secur*itz:es Aet, R.8.0.-1990, ¢.S. 5, as amended (“the Securities Act”)
63. | The Plaintiff pleads that neither Suleman nor 137 were ever registered to trade in securities
pursuant fo the provisioﬁs of the Securities Act and that their aforesaid conduct in trading in
securities without being registered to dé so was contrary to, in violation of and prohibited by the

Securities Act.
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64.  ThePlaintiff pleads (i) that the Securities Act further prohibits the delivery of securities, such
as the alleged, albeit_ non-existent, shares in STS, without a prospectus. Accordingly, as there was
never a prospectus for the issuance and sale of shares in STS, Suleman and 137 further breached and

violated the Securities Act by purporting to trade in STS shares without a prospectus.

65. The Plaintiff pleads that, by reason of the allegations set out above, the Plaintiff and the
Plaintiff Class are or should be entitled to the return of all of their Trust Monies that were solicited
by and giveﬁ to Sulemﬁn and, through Suleman, 137 for the purpose and écquiring and purchasing

shares in STS.

66, The Plaintiff pleads that, after Suleman was notified of the aforesaid registration and
prospedtus requirements of the Securities Act by a letter from the Ontario Securitigs Commission
(“the C_ofnmission”) dated June 13, 2001, Suleman purported to assure the Commission that he and
137 would cease doing so but the Plaiﬁtiff states and pleads (1) that Suleman and 137 never notified
the Plaintiff or the Plaintiff Class of their aforesaid violations of the Securities ;4ct, (ii) never advised
the Plaintiff and the Plaintiff Class of their rights on account of those violations, (iii) never advised |
the Plaintiff and the Plaintiff Class that they never had the right to sell rorrsee to the sale of shares in
STS to the Plaintiff and the Plaintiff Claés and (iv) in fact in any event continugd to violate the.
Securities Act by continuing to trade in securities in variots covert and underhanded ways including,

~inter alia, (i) demanding, receiving and dealing in cash instead of cheques and (ii) depositing
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cheques and cash into a number of bank accounts other than 137 including (i) a bank account in the

joint names of Suleman and one Shiraz Karmali and (ii) bank accounts in the names of other

corporate entities.

67.  The Plaintiff pleads that, by reason of the aforementioned violations and breaches of the
Securities Act, the Plaintiff aﬁd the Pltaintiff Class are or should be entitled to the return of their Trust
Monies frbm Sulemén and 137. More particularly, the Plaintiff pleads that Suleman and 137
uniawfully, materiﬁlly and irreparably caused the Plaintiff and the Plaintiff Cléss to sustain the loss
of their Trust Monies by reason of, inter alia, the aforementioned breaches and violations of the
Securities Act and Suleman’s deliberate decision or negligent failure to notify the Plaintiff and the

Plaintiff Class of same in a timely manner.

PUNITIVE DAMAGES
'68.  The Plaintiff pleads that, by reason of the aforementioned fr’auduient, deceitful, unlawful,
illegal, reck]ess.and callous condupt on the part of Suleman anci 13'./’ and, at that, over an extended
period of time, the Plaintiff and the Plaintiff Class are or should be entitled to substantial punitive
damages from Suleman and 137.

69.  In the latter regard, the Plaintiff further pleads that Suleman directly and indirectly
substantially benefitted ﬁoﬁ his aforementioned wrongful conduét. The Plaintiff more particularly
pleads that Suleman had little or o disposable wealth when he eﬁabarked upon his aforementioned
wrohgful course-of conduct but had accurnulated substantial disposal wealth by the fime Damji's

fraud was uncovered for which the only explanation is the monies Suleman in one way or another
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was paid, misappropriated or retained from the proceeds of the aforementioned cheques of the

Plaintiff and of the Plaintiff Class and, subsequently, other victims as well.

70.  The Plaintiffis therefore seeking recovery of substantial punitive damages from Suleman in

this action.

ENTITLEMENT TO INTERLOCUTORY AND CONSTRUCTIVE RELIEF

- 71.  The Plaintiff repeats and relies upon all of the allegations already more particularly set out

above in this Statement of Claim.

© 72.  ThePlaintiff therefore pleads that he is or should be entitled to the interim, final, constructive

and declaratory relief already more particularly set out in paragraph 1 of the Statement of Claim.
The Plaintiff proposes.that this action be tried in Toronto,

DATE: October /O _,2007
MAURICE J. NEIRINCK & ASSOCIATES

Barristers & Associates
- 20 Adelaide Street East
Suite 1100 .
TORONTO, Ontario
‘MS5C 2T6

MAURICE J. NEIRINCK / LSUC No. 14910B
Tel:  (416) 361-2400
Fax: (416)361-1560

Solicitors for the Plaintiff
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